
COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of1 

AN EXAMINATION BY THE PUBLIC SERVICE ) 
COMMISSION OF THE APPLICATION OF THE 
FUEL ADJUSTMENT CLAUSE OF KENTUCKY ) CASE NO. 92-492-8 
POWER COMPANY FROM MAY 1, 1993 TO ) 
OCTOBER 31, 1993 1 

AN EXAMINATION BY THE PUBLIC SERVICE ) 
COMMISSION OF THE APPLICATION OF THE ) 
FUEL ADJUSTMENT CLAUSE OF KENTUCKY ) CASE NO. 92-493-8 
UTILITIES COMPANY FROM MAY 1, 1993 TO 1 
OCTOBER 31, 1993 

AN EXAMINATION BY THE PUBLIC SERVICE 1 
COMMISSION OF THE APPLICATION OF THE ) 
FUEL ADJUSTMENT CLAUSE OF LOUISVILLE ) CASE NO. 92-494-8 _ _ _ _  ~ 

~ ~~ ~~~~~ ~~~~ 

QAS AND ELECTRIC COMPANY FROM MAY 1, i 
1993 TO OCTOBER 31, 1993 

ORDER 

Kentucky Power Company ("Kentucky Power") , Kentucky Utilitiee 
Company (IIKU") , and Louisville Qae and Electric Company ("LQ&E") 

have petitioned for confidential protection of certain information 

pertaining to their fuel procurement practices. At ieeue io 

whether the coal bide which an electric utility receivee and ita 

written evaluations of thoee bide are exempt from public dlscloeure 

under the Open Recorda Act. Finding that KR8 61.878(1) (c) exempt6 

the information in question from public disclosure, the Commiseion 

grants the petitions. 
* * * * *  



On December 27, 1993, the Commission initiated formal reviews 

of the operation of the fuel adjustment clauses of Kentucky Power, 

KU, and LQ&E. To determine the reaaonablenesa of oach utility's 

coal purchases, the Commission orderad each utility to furnish, 

u, the bid tabulation sheets which ranked cool vendor 

proposals for each coal solicitation and a brief explanation for 

each vendor selection. 

Kentucky Power, KU, and LQ&E provided this information, but 

requested confidential treatment for it. Finding that each utility 

had failed to prove that the Open Records Act exempted this 

information from public disclosuro, the Commission denied these 

requests. 

Each utility subsequently petitioned for rehearing.' The 

Commission granted the petitions, ordered a hearing on each 

requeot, and consolidated the cases for purposes of hearing. An 

evidentiary hearing was held. Following the submission of briefs, 

the Commission heard oral arguments. 
* * * * *  

Commission Regulation 807 KAR 5:001, Section 7(1), provides 

that "[a111 material on file with the commission shall be available 

for examination by the public unless tho matter is considered 

confidential . If It further provides that material will be 

coneidered confidential only if it meets one of the exclusions set 

forth in the Kentucky Open Records Act. 807 KAR 5:001, Section 

1 Kentucky Industrial Utility Customers intervened in this 
proceeding but did not take a position on the utilities' 
petitions. 
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7(a)l. The party requesting Confidential treatment has the burden 

of showing that the material falls within an exclueion. 807 KAR 

5 : 0 0 1 ,  Section 7(d). 

lCRs 6 1 . 8 7 8 ( 1 )  (c)l exempts records "confidentially diecloeed to 

an agency or required by an agency to be disclosed to it, generally 

recognized as confidential or proprietary, which if openly 

disclosed would permit an unfair commercial advantage to 

competitors of the entity that dieclosed the records." 

* * * * *  
The material in question falls into two categories - coal 

supplier bids and the utilities' written evaluatione of those bide. 

The bids contain not only suppliers' actual offered prices, but 

also precise information regarding traneportation costs by point 

of origin and type of transportation. The written evaluatione, or 

bid tabulation sheets, include the criteria ueed to evaluate each 

bid. Such criteria include a supplier's tonnage flexibility, the 

consistency of its offering with the utility's long range plans, 

coal quality, cost of removing sulfur and ash, and transportation 

costs. 

In the case of each utility, the material in queetion is 

generally regarded as confidential and privileged. Acceee to the 

bids and the utility's evaluations is limited to eelect employeee 

within the utility's fuel procurement and regulatory affairs 

departments.? This information is not routinely diecloeed to 

Transcript of Evidence ("T.E. " 1  at 35-36, a 
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rogulatbry agonden and, whsn disclosed, those agencies have 

t r b a t b d  6lcY Cbnfid@nti8l, 

CIiven t h e  nature of the coal market,' disclosure of coal 

#Uppl,hE bid# and a UtiliCyle WriCtr~ evaluations O e  those bids 

will 15kaly 5ncr'nans uCil5ty fuel costs. A coal supplier's 

principal. ohjaot5va ie t h e  maximization of its profits. Only a 

coal. supyliar's uneerta5nty abouC its competitors' prices and its 

faar  of l,clsin$ a contract besaurss of an excessive bid limits its 

bid prica. CbUl SUgpli9rB rsutinely play the coal solicitation 

grocasa to their ndvantaqe in en effort to obtnin the highest price 

for their cbal.' 

DisC1bsUro o€ uneuccee#ful bids would provide coal siippliera 

w5th detm5led jnf~rmtton ~kr)ii& market conditions in general and 

their campatitors in partic~lar.~ R m d  with information about its 

I In 5ts brdara denying the or$ginal petttions for confidential 
g t o t t ~ t i ~ ~ n ,  t k s  Gommiseion saamed that the coal market is 
coni atittva and that greater acses~  to pricing information 

tha  cbal rrsarhit. This assumption was baseU on the premise 
t h a t  grsductian and transportation costs of most coal 
prbduc&re ware comparable. The evidence of  record suggests 
tho contrary, T.E.  a% 118-112. To the  contrary, it suggests 
that 55nctosurs of m a l  sUppli.er bids will not produce 
stgntticent raducthsr in w e 1  supplier prices or improve the 
grarattm of: the m a r h b .  In fact, several courts and 
c6w#nuntator# have suggefiited that disclosure produces a 

I 519 P,26 31 (5th C t r ,  1975)~ Stevenson, 
? I 4 8  Geo, Washington Law 

w m  €j d spur additional, rmp9tition and improve the operation of 

contrary result, &e, e , 5  011 Co. v. p e w  

E@+/, E91 ( l W O Y ,  

T,E. n t  110416, 

ruquirs- public dtsclosure of the successful bid. 

4 

5 %ctirffirr 117) srpd l(181 of Coma1tss5~n Regulation 807 KAR 5 : 0 5 6  
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competitors' coete, a coal auppliar can incraalra its offered price 
to maximize ita profit without fear of losing a contract. 

In eome inetancee, discloeure of the bidding information and 

a utilityle bid evaluation methodology may atrangthen a coal 

supplier's bargaining position. Thia information will reveal the 

number of available con1 ouppliero for certain types of coal and 

particular locatione. I f  a coal oupplier learn0 that it has few, 

if any, competitors to eupply a particular type of coal or a 

particular utility plant, its bargaining position when negotiating 

a contract ie eignificantly increaead and ita selling price will 

likely be higher. 

Ae the diecloeure of the bidding information and bid 

evaluation methodology will lead to higher fuel pricaa and thus 

higher electric rates, it will injura the utilities' ability to 

compete in the retail and wholeoale electric markets. Higher 

energy rates will weaken their ability to compete with other 

electric utilitiee in the increaeingly competitive wholeaale power 

market. While each utility hae a monopoly on retail electric 

service in ita certified territory,6 it must compete with euppliare 

of other forme of energy ouch as natural gae. Higher retail 

electric pricee will lessen its ability to compete with these 

suppliare. 

Discloeure of the bid evaluation methodology will weaken each 

utility's ability to competa in the wholeeale electric market in 

another manner. The methodology contains detailed information about 

KRS 278,018 (1) . 6 
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each utility's internal operations. Competitors could use this 

information to obtain an advantage in securing coal suppliers and 

in marketing their bulk power. 

After considering the evidence of record and being otherwise 

eufficiently advised, the Cornmission finds that the materials in 

queetion are generally recogniaed as confidential and proprietary 

and that their diecloaure to the public will create an unfair 

commercial advantage to the utilities' competitors. This material 

is, therefore, exempted from public diacloaure under KRS 

61.878(1) (c) and ohould be afforded confidential treatment. 

While the materials in question should bo afforded 

confidential treatment at the time of their filing, their value and 

the advsree impact of their disclosure decreases with time. Market 

conditions change nnd the coal supplier bids gradually cease to be 

useful indicators of current market conditions. Similarly, as 

utility market conditions charge, evaluation methodologies become 

stale. 

Accordingly, the Commission finds that coal bids submitted in 

the Commission's periodic reviews of an electric utility's fuel 

adjustment clauee should be given confidential treatment only for 

a period of two years from the date of their filing and that an 

electric utility's written evaluation of those bids should be 

afforded confidential treatmcnt only for a period of three yearo 

from the date of filing. Where, at the end of this three year 

period, an electric utility believes these written evaluations 
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continua to contain confidential information, it may potition for 

an axtonoion of thie pariod, 

IT IS THEREFORE ORDERED thati 

1. The motion8 of Kentucky Power, KU, and LU&E for 

confidential protaction aro granted, 

a .  All coal bids submittad in reeponse to the Commission's 

Ordare of Docombar 27, 1993 shall bo affordod confidential 

protaction for a poriod of two years from the date of their filing. 

3 ,  All coal bid tabulation shoote submittad in raeponse to 

tho Commiroion~8 Order of Docambor 27, 1993 ahall be afforded 

confidential protaction for a period of three years from tho date 

of thair filing. Each utility may, at tho end of thie period, 

petition for an extension of thia period. Such petitions will bo 

granted only upon a showing of good cause. 

Done at Frankfort, Kentucky, thio 30th day of November, 1995. 

PUBLIC SERVICE COMM_IEEION 

ATTEET I - Execut ve D rector 


